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TERRORISM (EXTRAORDINARY POWERS) BILL 2005 
Committee 

Resumed from an earlier stage of the sitting.  The Chairman of Committees (Hon George Cash) in the chair; Hon 
Jon Ford (Minister for Fisheries) in charge of the bill. 
Clause 27:  Covert search warrant, effect of - 
Debate was interrupted after the clause had been partly considered. 

Hon GIZ WATSON:  I will continue with the discussion we were having about the police being able to kick 
people out of an area if they think there is likely to be an explosion, or something similar.  I accept the need for 
that, but I suggest that the police already have that power.  Do police not have the power to tell a member of the 
public that they have a situation that requires that person to stay out of a building, because it is dangerous?  Why 
do we need to create an extraordinary power to do something that, as I understand it, the police already have the 
power to do? 

Hon JON FORD:  For the same reasons we talked about in relation to clause 27(7)(e), on the chance discovery 
of something, this is to make it clear that these are the powers available under this bill.  The member is right; the 
police do have general powers.  

Hon GIZ WATSON:  This is my final question on this clause.  It seems to me, from the discussion on this 
clause, that extraordinary acts, such as strip searches and seizures, can be carried out on someone who is not 
even a suspect.  Does the government accept that this is an intrusion on people’s basic rights to privacy in their 
own homes?  If it is case, it is clearly a breach of the conventions on human rights. 

Hon JON FORD:  The government is well aware that these are extraordinary powers.  They deal with things 
that nobody in this house would like to be dealing with in normal day-to-day life.  The government believes that 
things have changed in the worldwide environment.  That is why, particularly in regard to this part, we wanted a 
judge to be the person who authorises a covert warrant, because it is very well recognised that judges deal with 
matters of public interest.  

Hon GIZ WATSON:  I know I said my last comment would be my last, but I must respond to the minister’s 
remarks.  In earlier debate on this bill, it was clearly put before the house that the Acting Chief Justice made the 
comment in his correspondence that he had not had time to ask judges what they thought about this legislation.  I 
accept that it is the role of the judiciary to make judgments about public interest, but that seems totally at odds 
with some of the other components of this bill that clearly remove judicial discretion and involvement.  I think 
that is a little odd, given that I do not think the judiciary has been consulted at all about what it thinks about 
being given this role.  

Clause put and passed.   

Clauses 28 to 30 put and passed. 

Clause 31:  Commissioner’s functions may be performed by others - 

Hon PETER COLLIER:  I want some clarification about the role of assistant commissioners or, potentially, 
district officers.  As I see it, if the commissioner is not available to issue a commissioner’s warrant, it is then up 
to the two deputy commissioners.  Assuming the two deputy commissioners are not available, subclause (2) 
states that the commissioner’s functions may be performed -  

(b) if paragraph (a) applies but every Deputy Commissioner is on leave or out of the State or 
otherwise unavailable to exercise the functions - by an authorised police officer who holds or 
is acting in a rank more senior than Superintendent. 

That collectively gives responsibility to 11 police officers, including assistant commissioners.  I do not have a 
problem with that.  I would like some clarification that the minister and the commissioner are satisfied that that 
is sufficient.  I raised my concern when we had the briefing whether that was sufficient for the remote areas of 
Western Australia, or whether it might be more pertinent to also include district officers in that clause, if it were 
deemed necessary.  In other words, are the eight assistant commissioners and the two deputy commissioners 
sufficient? 

Hon JON FORD:  The government wants the level of accountability to be as high as possible, notwithstanding 
operational requirements.  The advice from the police is that sufficient officers are nominated in the bill to carry 
out the functions.  The advice I have received is that it would be highly unlikely to reach the level of any officer 
under acting commissioner in the first place.  It would be highly unlikely for the commissioner or the acting 
commissioners not to be available all at once. 



Extract from Hansard 
[COUNCIL - Tuesday, 29 November 2005] 

 p7809b-7820a 
Hon Giz Watson; Hon Jon Ford; Hon Peter Collier; Hon Murray Criddle; Hon Ray Halligan; Chairman; Hon 

George Cash 

 [2] 

Hon Peter Collier:  My concern is more with the remote areas.  Are they adequately covered? 

Hon JON FORD:  My advice is yes. 

Hon GIZ WATSON:  Our concern is the opposite.  Given that these are extraordinary powers, we believe they 
should not be delegated to that number of people.  Given the minister’s response to Hon Peter Collier’s 
comments, these warrants can be issued over the telephone and being remote does not really make a lot of 
difference.  Our argument would be that as this is a bill about extraordinary powers, those powers should be 
limited to the most senior police.  We do not accept that a warrant is needed at all, but at the very least we argue 
that these functions should be limited to the commissioner and assistant commissioners and not delegated further 
down the line.  We will not win that argument, but we are putting on the record that, contrary to what Hon Peter 
Collier said, we think the authority should be more limited and not extended. 

Clause put and passed.  

Clause 32:  Orders by police officers, offence to not obey -  
Hon GIZ WATSON:  This clause provides for the penalty for a person who, without reasonable excuse, does 
not comply with an order given by a police officer under this legislation.  The penalty is a fine of $12 000 and 
imprisonment for 12 months.  We need to be aware that this penalty extends to the whole of the bill.  We have 
discussed some examples this afternoon.  If, for example, a family in a target house or a target area were 
detained in that place and were subjected to a strip search - it should be noted that there is no limit to the 
detention - and the family refused to comply with an order without reasonable excuse, they would face a fine of 
$12 000 and imprisonment for 12 months.  Again, the Greens think this is totally unreasonable, because the 
provisions in this bill will cover people who are not suspects.  They will not even necessarily be witnesses; they 
could be people who happen to be on the premises.  We accept that there is a need for provisions to deal with 
people who it is suspected are about to carry out a terrorist act.  However, if people who might have nothing to 
do with the alleged offence or who might be a witness to an alleged incident or terrorist offence do not comply 
with the orders, which include detention or a strip search, they will be subject to very heavy penalties.  At the 
very least, this bill should differentiate between penalties for a suspect who does not comply with the provisions 
and penalties for any other person who, through no fault of his own, happens to be within a target area or on 
premises that becomes the subject of a covert search warrant.  This level of penalty is unacceptably high.   

Clause put and passed. 

Clause 33:  Regulations -  
Hon MURRAY CRIDDLE:  The clause states -  

The Governor may make regulations prescribing all matters that are required or permitted by this Act to 
be prescribed or are necessary or convenient to be prescribed for giving effect to the purposes of this 
Act.   

I thought that this bill covered just about anything.  When the legislation has gone through the process in this 
place, why will regulations be required?  Can the minister explain to me what might be required in regulations?   

Hon JON FORD:  The examples I have been given for the need for regulations is that, over time and on the 
basis of experience, there may be reasons to include additional provisions for information that may be required 
to proceed with an application for a covert warrant.  I refer to clause 28, “Execution of covert search warrant, 
report to judge about”.  A government of the day may decide that additional information needs to be included in 
a report.  As such, clause 28(3)(k) would apply.  That is the reason to include a clause that allows for regulations. 

Hon MURRAY CRIDDLE:  That is a very wide explanation that could encapsulate anything.  Are any 
regulations drafted and is there any intention to put in place regulations following the proclamation of the act? 

Hon JON FORD:  There is currently no intention to draft any regulation prior to proclamation.  I am advised 
that there may be a requirement from the judiciary for certain regulations to be put into place covering the covert 
search provisions of the legislation. 

Hon RAY HALLIGAN:  As a matter of interest, was clause 33 taken from the New South Wales act?  My 
understanding is that, quite often when legislation refers to the government being able to make regulations, such 
a reference is quite short, but this provision goes on and on.  It appears to be a catch-all of some description. 
Hon JON FORD:  Notwithstanding what Hon Ray Halligan has said, I am advised that the provision was not 
taken from any other act.  It was included as a general drafting clause. 

Hon GIZ WATSON:  I understand from that that this clause is a general catch-all in case the government thinks 
of something it would like to include!  Is there any indication of what is likely to be included under regulations?  
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Given that it appears that this is not a provision included in similar acts, who gave the drafting instruction that it 
was necessary to include a general catch-all to provide that, if anything else is thought of, it will be included in 
the regulations?   

Hon JON FORD:  From advice given to me, and from my experience as a former member of the Standing 
Committee on Legislation, it is not unusual for a bill to have the ability to create regulations.  This clause is not 
an attempt to sneak something into the bill.  We could not do that anyway with regulations because they come 
under the scrutiny of a parliamentary committee.  It is a clause that allows administrative functions and 
requirements to be carried out.  As I said before, down the track a judge might ask in a report to Parliament that 
specific identified items be included in regulations; therefore, the clause is drafted to ensure that can happen.  I 
have been given the example of section 182 of the Emergency Management Act 2005, which has similar powers 
to create regulations. 

Hon MURRAY CRIDDLE:  The arrangements in place now must be ratified by a judge.  Once regulations are 
gazetted, they are in force until the house moves otherwise.  There will, therefore, be a period when a regulation 
is in place that could get around the situation with the judge that I explained earlier.  I note that, if that is correct, 
we will be defeating the purpose of the bill in other areas. 

Hon GIZ WATSON:  I appreciate that regulation-making clauses are not uncommon.  However, as a member 
of the Standing Committee on Legislation, which has inquired into numerous bills, I know that often the 
committee makes comment that general regulation-making clauses in bills are not to be encouraged.  The bill 
should give some indication of the areas in which regulations are anticipated; otherwise, it is just a catch-all 
clause to allow further matters to be prescribed by regulation.  I acknowledge that regulations can be disallowed 
by either house.  However, I note - this is one reason the Greens moved to refer the bill to a committee - that the 
Standing Committee on Legislation has often made this comment in regard to general provisions for making 
regulations.  In my experience in the past eight and a half years, usually the committee would comment that it is 
much more useful and more appropriate for a bill to at least give parameters on the types of regulations that 
might be required. 

Hon JON FORD:  The regulations cannot exceed the power of the bill or strike out the power of the bill.  For 
instance, regulations cannot say that now a report need not be made to Parliament or that now covert powers will 
be extended.  Regulations must be constructed in a way that they act within the limitation of the powers of the 
act to allow those powers to be invoked. 

Hon RAY HALLIGAN:  I heard what the minister said and I fully understand that the regulations cannot take 
away the provisions of the bill.  The bill is the principal document and, of course, the regulations are subsidiary 
legislation.  However, as the minister cannot explain what is likely to be in the regulations, it places us in a 
difficult situation, because we do not know whether we will have to vote against this clause.  No-one can provide 
a word picture of what is likely to happen.  The government has gone to extraordinary lengths, and 
understandably so given the extraordinary powers associated with the bill, to provide that judges must give their 
imprimatur to what the commissioner wishes to do under a warrant, in some instances within 24 hours.  Reports 
must be written within a particular period.  All these things must be done to ensure that there is scrutiny.  Of 
course, we know that regulations become law upon gazettal.  It could be some considerable time - three or four 
months, given the Christmas break - before the house is in a position to scrutinise those regulations.  This just 
seems to take things outside what the government is trying to do.  The government is seeking to ensure not only 
that the powers are provided, which we are not against, but also that scrutiny is provided.  Some powers were 
taken from the minister and given to a judge so that people would feel comfortable with what was happening.  
All I can do is express my concern, and what appears to be the concern of others, that unless the minister can tell 
us otherwise, we do not know how narrow the regulations will be.  As such, it bypasses all the scrutiny that is 
contained in the primary legislation.   

Hon JON FORD:  I understand the concerns of members.  For instance, in an earlier part of the debate we 
talked about the provision regarding strip searches, and that these searches had to be conducted in front of a class 
of persons.  Clause 8 states that it must be a person, or a person in a class of persons, prescribed.  The person or 
class of persons would be prescribed by regulation.  Clause 24(3) outlines what must be included in an 
application for a covert search warrant.  Paragraph (k) states that such applications - 

include any other information required by the regulations.   

Clause 33 is struck in such a way as to prescribe regulations.  It states - 

The Governor may make regulations prescribing all matters that are required or permitted by this Act to 
be prescribed or are necessary or convenient to be prescribed for giving effect to the purposes of this 
Act.   



Extract from Hansard 
[COUNCIL - Tuesday, 29 November 2005] 

 p7809b-7820a 
Hon Giz Watson; Hon Jon Ford; Hon Peter Collier; Hon Murray Criddle; Hon Ray Halligan; Chairman; Hon 

George Cash 

 [4] 

All I can say to members is that the regulations cannot provide additional powers.  A number of clauses that the 
committee has already considered and passed require the ability to make regulations.  I earlier gave examples of 
the regulations that would be required.  I cannot say more than that.  

Hon RAY HALLIGAN:  I thank the minister for placing that on the record.  I believe it is important that it be 
that way.  That is part of the reason that I asked about the wording of this clause.  If the Governor may make 
regulations in accordance with the act, obviously those regulations cannot go outside the act.  However, the 
wording of this clause also states -  

. . . or are necessary or convenient to be prescribed for giving effect to the purposes of this Act. 

To my mind, that broadens it enormously.  I wonder whether it was the government’s purpose to do exactly as is 
stated.  It appears to me that the wording is such that it is anticipated that there may well be other matters which 
are not included in this primary legislation but which give effect to the purpose of the act.  We know the purpose, 
because the long title states that it is an act to provide powers to prevent and respond to terrorist acts.  We are 
going down an unknown path.  We have not had to implement these types of powers previously, and let us hope 
we never have to do so.  All I am after is the government’s assurance that it does not have something of that 
nature in mind, without telling this chamber about it. 

Hon JON FORD:  I am advised that the words in this clause are a standard regulation power.  They are 
absolutely identical to the words in subsection (1) of section 102, “Regulations”, in the Emergency Management 
Act 2005.  In answer to Hon Ray Halligan’s question, as the responsible minister in this house, I give an 
undertaking that it is not the government’s intent to do anything untoward to extend the powers.  It is simply to 
give effect to the practical workings of the act. 

Hon Ray Halligan:  In accordance with the primary purpose. 

Hon JON FORD:  Yes, in accordance with the primary purpose of the act. 

Hon GIZ WATSON:  I must put on the record that I am not particularly comforted by the fact that these 
regulations will not give the power to make more extraordinary powers than the extraordinary powers that are in 
the act.  That is of great comfort, of course.  I heard the minister say that one of the anticipated areas for 
regulation would be in prescribing classes of persons, which relates to the strip search powers.  Is that correct? 

Hon Jon Ford:  Yes. 

Hon GIZ WATSON:  Are there any other areas? 

Hon JON FORD:  Other examples within the legislation are the content of an application for a covert search 
warrant or the required content of a report in the exercise of the powers. 

Clause put and passed. 

Clause 34:  Review of Act - 
Hon RAY HALLIGAN:  Subclause (1) states -  

The Minister must carry out a review of this Act as soon as is practicable . . .  

I accept the words in that context.  However, subclause (3) states -  

The Minister must prepare a report based on the review and, as soon as practicable after it is prepared, 
cause it to be tabled . . .  

The minister has been given 60 days to table the report on covert search warrants before each house of 
Parliament.  I understand why an indeterminate amount of time may be required for the review, because that 
review must include the operations and effectiveness of the act and so forth.  Therefore, a lot of work is involved 
in the review.  It is difficult, if not impossible, to set a time line for that.  I am comfortable with the words “as 
soon as practicable” in subclause (3).  However, why does the bill not include a fixed time for the minister to 
table the report, once it is complete, before each house of Parliament?   

Hon JON FORD:  The government is happy to move an amendment to subclause (3) to insert after the word 
“practicable” the words “and in any event within 90 days.   

The CHAIRMAN:  The amendment to clause 21 included the words “or no later than 30 days”.  I am not 
suggesting that the number of days should be 30.  However, for the sake of consistency throughout the bill, the 
words to be inserted should read “or no later than 90 days”.   

Hon JON FORD:  I move - 

Page 30, line 18 - To insert after “practicable” the words “or no later than 90 days”. 
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Hon GIZ WATSON:  I was getting a little excited.  I thought we were going to have something a little tighter.  I 
would have thought that 90 days or three months was a very long time to wait for the minister.  It applies not to 
the preparation of the report, but to the period between when the minister has prepared the report and when he 
causes it to be tabled.  I would have thought that one month would have been a much more reasonable and 
generous offer.  No doubt I will not win this debate, but I do not think that 90 days is a reasonable time, bearing 
in mind that we are looking at the time frame between when the minister prepares a report based on the review 
and when he must table it before each house.  I would have thought that a week would be long enough to get the 
report printed and provided to the house.  As has been pointed out, we have looked at 60 days or 30 days in the 
other provisions.  I do not object to the amendment, but it does not add anything.  I do not know why the 
minister needs three months.   

Hon Jon Ford:  It is a maximum. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 35:  Expiry of Act - 
Hon GIZ WATSON:  I guess that we should be thankful there is at least a sunset clause in the bill, but we 
believe that 10 years is too long.  Clause 35(1) reads - 

This Act expires on the tenth anniversary of the day on which it receives the Royal Assent. 

Given that these are extraordinary powers and that it is claimed this bill is urgently needed because of 
exceptional circumstances, which seems to be the argument for the provision of these extraordinary powers, 
these police powers should not be provided for any longer than a minimal amount of time.  Ten years is a very 
long time.  Quite frankly, I have doubts that once this bill becomes an act it will ever be removed from the 
statute books, but that remains to be seen.  Five years is quite long enough.  My amendment is not on the 
supplementary notice paper, but I have written it out.   

I move - 

Page 30, line 21 - To delete “tenth” and insert “fifth”. 

This would ensure that the act had a life of only five years, at which point it would expire.   

Hon JON FORD:  The government opposes this amendment on the basis that the 10-year period was inserted 
into the bill for consistency with the Council of Australian Governments agreement.  It is identical to the sunset 
clause in regard to the government’s response to the COAG agreement on terrorism. 

Hon PETER COLLIER:  The opposition cannot support the amendment.  We were interested to note that the 
original legislation did not contain a sunset clause at all.  It came about only after the Council of Australian 
Governments agreement when the Premiers insisted on the federal legislation having a sunset clause.  We do not 
have a problem with the 10-year limit.  We will not support the amendment. 

Hon GIZ WATSON:  My understanding is that the COAG agreement related to the legislation that we have not 
yet received, which followed on from changes in the federal terrorism legislation.  I appreciate that the 
government amended the original bill to include a 10-year sunset clause, which is better than none at all.  
However, it is not correct to say that the reason it is included is that it was part of the COAG agreement.  It 
might be true that it is consistent with the approach. 

Hon Peter Collier:  That is what I mean. 

Hon GIZ WATSON:  I can see that it is consistent with the same approach.  This bill is being passed separately 
from the agreement that was reached at the recent COAG meeting.  This bill is a state Labor Party initiative that 
is independent of whatever was agreed to at that COAG meeting.  What was agreed to at COAG referred to the 
bill which we will have to deal with next year and which allows a person to be detained for 14 days without 
charge.  This bill is independent of that process.  It might be a related subject, but it is not part of the COAG 
agreement, as I understand it.  The minister can correct me if I am wrong, but I think it is separate.  A five-year 
sunset clause is a more appropriate time frame for extraordinary police powers. 

Amendment put and a division taken with the following result - 
Ayes (2) 

 Hon Paul Llewellyn  Hon Giz Watson (Teller)  
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Noes (26) 

Hon Ken Baston Hon Kate Doust Hon Ray Halligan Hon Ljiljanna Ravlich 
Hon Matt Benson-Lidholm Hon Sue Ellery Hon Barry House Hon Sally Talbot 
Hon Vincent Catania Hon Adele Farina Hon Robyn McSweeney Hon Donna Taylor 
Hon Kim Chance Hon Anthony Fels Hon Sheila Mills Hon Ken Travers 
Hon Peter Collier Hon Jon Ford Hon Norman Moore Hon Ed Dermer (Teller) 
Hon Murray Criddle Hon Graham Giffard Hon Helen Morton  
Hon Bruce Donaldson Hon Nigel Hallett Hon Simon O’Brien  
 

Amendment thus negatived. 

Sitting suspended from 6.00 to 7.30 pm 

Clause put and passed. 

Postponed clause 7:  Warrant, issue of - 
The clause was postponed on 16 November after it had been partly considered. 

Hon JON FORD:  As I foreshadowed, and after consulting with members, we have found some suitable words 
to deal with the concerns of members.  I move - 

Page 6, after line 22 - To insert - 

(6) A judge who refuses to approve the issue of a warrant must give the Commissioner 
written reasons for the refusal. 

Hon GIZ WATSON:  This amendment is an improvement, and the Greens (WA) acknowledge that the 
government has made this concession to ensure that the reasons must be provided in writing.  I acknowledge that 
the committee has achieved this degree of amendment of the bill.  We will support the amendment, but I signal 
that we will still not support this clause.  When the committee has dealt with the amendment, I will explain why, 
despite the amendment, we still find the clause unacceptable.  

Amendment put and passed. 
Hon GIZ WATSON:  I take this opportunity to state again that, despite that amendment, the Greens (WA) 
consider this clause to be fundamentally problematic.  That is because despite the fact that the clause provides 
that a judge - if one can be found at the right time - must issue the requested final approval, it also provides that 
the commissioner can issue a warrant in urgent situations without the approval of a judge.  This clause, along 
with clause 20, is the key to why this bill remains objectionable to the Greens.  The fact that a commissioner can 
issue a warrant actually makes a nonsense of the notion of a warrant, because under the existing law a warrant is 
something that is issued by the judiciary; it is not something that is issued by the commissioner in any 
circumstance.  Much has been made of the fact that in urgent circumstances it may not be possible to contact a 
judge in time to get his approval in the first instance.  That is utter nonsense.  I was heartened by a conversation I 
had with members of the Law Society of WA yesterday, because they reassured me that there is a roster of 22 
judges who would be available to provide approval for such a warrant if it were necessary.  There is currently a 
24-hour roster of judges available for urgent matters.  If the government is suggesting that there are 
extraordinary circumstances and that the world has changed so dramatically, I would have thought that the very 
least the government could do is ensure that the judges commit to being available over a 24-hour period to issue 
a warrant.  I am not sure of the number, but I think 22 judges are available under this proposed legislation.  We 
can foresee absolutely no circumstance in which the police would not be able to contact a judge.  This clause is 
about providing powers to the police to operate outside of judicial review.  The government is saying that if 
judicial approval is required, it can be provided post the event, post the issue of the warrant.  That is 
fundamentally a breach of the separation of powers.  We will be voting against this clause, as amended.   

Postponed clause, as amended, put and a division taken with the following result - 
Ayes (28) 

Hon Ken Baston Hon Bruce Donaldson Hon Nigel Hallett Hon Simon O’Brien 
Hon Matt Benson-Lidholm Hon Kate Doust Hon Ray Halligan Hon Louise Pratt 
Hon George Cash Hon Sue Ellery Hon Barry House Hon Ljiljanna Ravlich 
Hon Vincent Catania Hon Adele Farina Hon Robyn McSweeney Hon Barbara Scott 
Hon Kim Chance Hon Anthony Fels Hon Sheila Mills Hon Sally Talbot 
Hon Peter Collier Hon Jon Ford Hon Norman Moore Hon Donna Taylor 
Hon Murray Criddle Hon Graham Giffard Hon Helen Morton Hon Ed Dermer (Teller) 
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Noes (2) 

 Hon Paul Llewellyn Hon Giz Watson (Teller)  

 

Postponed clause, as amended, thus passed. 

Schedule 1:  Ancillary provisions about exercising powers -  
Hon GIZ WATSON:  I have a concern with clause 3(1) of schedule 1 relating to the use of force when 
exercising powers.  It states -  

When exercising a power in this Act, a police officer may use any force against any person or thing that 
it is reasonably necessary to use in the circumstances -  

(a) to exercise the power; and  

(b) to overcome any resistance to exercising the power that is offered, or that the police officer 
reasonably suspects will be offered, by any person. 

Does any force “that it is reasonably necessary to use in the circumstances” include lethal force?   

Hon JON FORD:  No.  The use of lethal force is dealt with under the Criminal Code.  It is a defence against 
another charge.  It can be used in self-defence or when someone is in immediate, life-threatening danger.  It is 
not regarded as reasonable or as part of this legislation; it is covered under another act.   

Hon GIZ WATSON:  What I understand from that is that if lethal force is used in exercising any of the powers 
that will be provided under this bill, a police officer will have a defence as it exists already under the Criminal 
Code.  In that respect, this is no different from any other police operation.  Do I understand correctly? 

Hon JON FORD:  Yes, there is a defence for any act of duty that an officer carries out when it is believed that it 
is necessary to use lethal force.  This provision is no different. 

Hon GIZ WATSON:  How many other acts have similar provisions providing for a police officer to “use any 
force against any person or thing that it is reasonably necessary to use in the circumstances”?  What other 
Western Australian statutes provide for this sort of power? 

Hon JON FORD:  I cannot say how many other acts, but the example put to me is the Criminal Investigation 
(Identifying People) Act 2002.   
Section 14 states - 

When exercising a power in this Act, a person may use any force that is reasonably necessary in the 
circumstances - 

(a) to exercise the power; and 

(b) to overcome any resistance to exercising the power that is offered, or that the person 
exercising the power reasonably suspects will be offered, by any person. 

Schedule put and passed. 

Schedule 2:  Searching people - 
Hon GIZ WATSON:  I raise the issue of strip searches, particularly concerning protected people.  I spoke in 
some detail when we dealt with other clauses about our objections to the broad use of strip searches provided for 
in this bill.  It seems to me that there are concerns about strip searches of protected people; that is, a child under 
the age of 18 years or an incapable person.  Those persons are clearly defined under clause 8 of the schedule.  
The bill provides that a “responsible person” must be present during the strip search of a child.  Page 39 of the 
bill provides a definition of who is regarded as a responsible person.  Clause 8(1)(d) states - 

if no person mentioned in another paragraph - 

That is, a parent of the child, a guardian of the child, or another person who has responsibility for the day-to-day 
care of the child - 

of this definition is available - a person, or a person in a class of persons, prescribed; 

A person who is one of the other classes of prescribed persons can be the responsible person.  I raised this matter 
when I spoke to the short title of the bill.  There should be no set of circumstances in which a child is strip 
searched in this state other than in the presence of someone he or she knows and trusts.  The definition includes 
the possibility that a responsible person can be someone from a specified class of person.  I understand this 
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aspect of the bill will be dealt with by regulation, with which the Greens do not at all agree.  It is highly 
objectionable that any child or person under 18 years of age should be subject to the intimidation and intrusion of 
a strip search without the presence of someone who genuinely fits that definition of “responsible person”.  I am 
talking about someone whom a child knows and trusts.  Although we joked that the class of persons could be 
politicians, the Greens cannot support a provision that allows the “responsible person” to be a class of persons 
that will be prescribed by regulation.  If we are to go down the path of accepting - again, the Greens do not - that 
strip searches will be used in these extraordinary circumstances, at the very least a child must be accompanied by 
someone whom he or she trusts; that is, a parent, guardian or another person who is responsible for the day-to-
day care of the child.  Can members foresee their own children being caught up in a targeted area, giving a bit of 
cheek and being told that they will be strip searched because they are behaving suspiciously, or whatever; or a 
young Muslim girl wearing traditional clothing who might be suspected of concealing something underneath that 
clothing?  These children could be strip searched without the presence of someone who we accept would come 
under the definition of a responsible person.  We will oppose outright this schedule because that provision is way 
too broad and way too open to abuse, and it will not provide to children in this state any safety if they are caught 
up in the provisions of this bill. 

Hon JON FORD:  We have had this debate before, and I understand and accept the member’s concerns.  The 
government has had the same concerns.  We have tried to include provisions in the bill to protect those people.  
To start with, the situation must have some level of seriousness and urgency.  Clause 8(2) of schedule 2 states - 

If a strip search is done on a protected person, it must be done in the presence of a responsible person 
for the protected person or some other person who can provide the protected person with support and 
represent his or her interests. 

I am sure there will be some debate when those regulations are formulated to ensure that the right mixture of 
class of responsible persons is provided for.  However, I understand that no amount of reassurance will change 
the member’s mind. 

Hon GIZ WATSON:  I conclude my comments by saying that clause 8(2) of schedule 2 does not give much 
reassurance.  It states - 

If a strip search is done on a protected person, it must be done in the presence of a responsible person 
for the protected person or some other person who can provide the protected person with support and 
represent his or her interests. 

Does that mean that the “responsible person” is a person of choice by the protected person, the child or incapable 
person?  The bill suggests that the responsible person will provide the protected person with support and will 
represent his or her interests, but who will decide who that person will be?  The responsible person might be of a 
prescribed class of persons; that is, of a class of persons prescribed by regulation.  Surely protected people 
should have the right to say whether a person is acceptable to them.  It must be a person of their choice.  
Otherwise, this provision offers no protection or reassurance to protected people.  Again, we will not support the 
schedule.   

Schedule put and a division taken with the following result - 
Ayes (27) 

Hon Ken Baston Hon Bruce Donaldson Hon Nigel Hallett Hon Simon O’Brien 
Hon Matt Benson-Lidholm Hon Kate Doust Hon Ray Halligan Hon Louise Pratt 
Hon George Cash Hon Sue Ellery Hon Barry House Hon Ljiljanna Ravlich 
Hon Vincent Catania Hon Adele Farina Hon Robyn McSweeney Hon Sally Talbot 
Hon Kim Chance Hon Anthony Fels Hon Sheila Mills Hon Donna Taylor 
Hon Peter Collier Hon Jon Ford Hon Norman Moore Hon Ed Dermer (Teller) 
Hon Murray Criddle Hon Graham Giffard Hon Helen Morton  

 

Noes (2) 

 Hon Paul Llewellyn  Hon Giz Watson (Teller)  

 

Schedule thus passed.   

Title put and passed. 

Bill reported, with amendments. 
Recommittal 
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On motion by Hon Jon Ford (Minister for Fisheries), resolved -  

That the bill be recommitted for the purpose of considering new clause 20. 

Committee 

The Deputy Chairman of Committees (Hon Ray Halligan) in the chair; Hon Jon Ford (Minister for Fisheries) in 
charge of the bill. 

New clause 20 - 
Hon JON FORD:  I move -  

Page 14, after line 10 - To insert - 

20. Warrant not open to challenge while in effect 
 (1) While a Commissioner’s warrant has effect, neither the warrant nor a judge’s 

approval of it can be appealed against, reviewed, quashed, challenged, or 
called in question, before or by any person acting judicially or a court or 
tribunal on any account or by any means. 

 (2) Subsection (1) does not affect the operation of the Corruption and Crime 
Commission Act 2003. 

Hon GEORGE CASH:  We on this side of the house will support the proposition advanced by the minister.  
However, I want to explain the reasons for that.  Members will be aware that during the committee stage of the 
bill last week the Liberal Party expressed its concern about clause 20, as it was then framed.  It read as follows -  

Neither a Commissioner’s warrant nor a judge’s approval of such a warrant can be appealed against, 
reviewed, quashed, challenged, or called in question, before or by any person acting judicially or a court 
or tribunal on any account or by any means. 

We pointed out on a number of occasions that, in the first instance, there was in that clause a clear breakdown of 
the doctrine of the separation of powers in so much as the clause would prevent the judiciary from considering 
an administrative action taken by the Commissioner of Police in issuing a commissioner’s warrant.  We said that 
that was wrong in principle and something to which we could not agree.  However, more than that, we pointed 
out that the clause in its then form was unlimited by time; that is to say, at no time and on no account or by any 
means could the matter be referred to a court for its consideration.  We also pointed out that this would have a 
very significant effect on an innocent person, should an innocent person be the subject of a commissioner’s 
warrant, be that by an error on the face of the warrant or perhaps just a genuine, innocent mistake.  These things 
happen in life, and that is why there is the doctrine of the separation of powers so that the judiciary can keep a 
check on the bureaucracy, so to speak, and, equally, can ensure that the Parliament passes laws that are within its 
constitutional purview.  Each of the various separate organs is there to balance and check the others.  I believe 
we made that clear last week when we spoke.  I also made the point that in its present form clause 20 was in very 
clear terms and did not present any ambiguity whatsoever in its intention.  I made that point because the courts 
are prepared to read down sections of an act when there is some ambiguity or when they can attempt to protect a 
person’s rights without challenging or flouting the Parliament’s decision.   

As a result of the discussion, clause 20 was defeated and during further discussions it was agreed that Hon Peter 
Collier, Rob Johnson from the Legislative Assembly and I would meet with the Minister for Police and 
Emergency Services and the Minister for Fisheries, who in this house represents the Minister for Police and 
Emergency Services, so that we could further discuss the impact of clause 20.  It seemed to me that in our 
discussions last Friday the Minister for Police and Emergency Services did not understand the actual impact of 
this particular clause.  I say that because she seemed to believe that in its present form it would not have the 
effect that we had pointed out.   

Some discussion also took place with the Commissioner of Police and he made it clear to the meeting that he 
was concerned with only the operational levels of the requirements a commissioner’s warrant imposes on him.  
After some further discussion we indicated that, because the clause was presently unlimited in time, we would 
not accept that; however, if the government was prepared to consider a time limit, we would give that some 
further consideration.  The Minister for Police and Emergency Services then made an interesting statement.  I 
cannot remember her exact words, but they were to the effect of “but clause 20 is intended to apply only whilst a 
warrant is live”; that is, whilst it is in effect.  I pointed out that that was not what clause 20 stated at all; however, 
if it was the government’s intent that clause 20 should be limited to the period that the warrant is in effect, so 
long as clause 20 was amended to bring that into being, we would again look at clause 20.  The reason the 
Minister for Fisheries brings forth this new clause today is to, in fact, clarify what we were told was the 
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government’s intent, notwithstanding that, as it was contained in the bill, clause 20 did not carry through with 
those functions.   

I will qualify my remarks by saying that at all times the Minister for Fisheries, who is the minister we deal with 
in this house, was very courteous and understanding of what we put forward at that meeting.  He had a very clear 
understanding of what in fact clause 20 said.  No doubt the Minister for Fisheries also had some understanding 
of the government’s proposed intent.  I have no complaint whatsoever about my dealings with the Minister for 
Fisheries.   

Following our meeting with the Minister for Police and Emergency Services and others last Friday, the Minister 
for Police and Emergency Services took it upon herself to speak to the media and claimed in some outrageous 
way that the Liberal Party had conceded that it was wrong about clause 20.  Nothing could be further from the 
truth.  We concede nothing about clause 20.  We said last week that clause 20, in the form it was in the original 
bill, did not do what the government now claims it wanted it to do and that there was a need for an amendment to 
be brought into this place so that there was clarification of the particular issue.   
The opposition has always wanted certainty about a person’s right to appeal to the judiciary.  This amendment 
will give said certainty.  It should, however, be recognised that a person’s right to appeal against a 
commissioner’s warrant will be suspended for the time the warrant is in effect, but that cannot be for a period of 
more than seven days.  Members will be aware that under clause 8 of the bill a commissioner’s warrant is to last 
for a maximum of only seven days, whereupon it is exhausted.  If the commissioner wants to continue with a 
particular operation, it may be necessary for him to get a new warrant, even if it is in the terms of the previously 
exhausted warrant.  At the time the first warrant is exhausted there will be an opportunity for someone to go to a 
court and raise issues with it, if it is his intent, and obviously he will have to convince the court of his argument.  
Therefore, we have the certainty we wanted.  We have not conceded anything; in fact, we have demonstrated that 
the doctrine of the separation of powers is still being recognised by the Parliament.  That is absolutely critical.  
We wanted to always preserve people’s legal rights and, equally, at the same time, not restrict the operational 
levels of the Commissioner of Police.  That is achieved by this amendment. 
I should say that there is a chap in Casuarina Prison by the name of Mallard.  Last week the High Court found 
that there was a strong possibility the police had withheld information at his trial for the murder of a lady in 
Mosman Park some 10 years ago.  I merely point out that had Mr Mallard not had the opportunity to appeal his 
case to the court - that is to say, if the doctrine of the separation of powers had not existed and if a clause 20 
situation applied to Mr Mallard - he would never have been able to raise the issues that he has raised to both the 
Court of Criminal Appeal in Western Australia and now the High Court.  Without the right to appeal, Mallard 
would never have been able to raise the issues that he has, which will now result in a retrial in Western Australia.  
I do not think it is necessary for me to explain who were the police officers involved in that particular case.   

Hon PETER COLLIER:  I would like to clarify a few points that Hon George Cash has made on this clause.  
There has been quite a bit of political posturing on this clause - and unnecessary posturing, I must say.  The 
opposition’s concerns with this clause were quite genuine and sincere.  We felt very uncomfortable with the 
original clause and the implication that it was open-ended.  We felt that it deprived Western Australians of their 
basic right of appeal; that is, their judicial right of appeal.  Hon George Cash has alluded on numerous occasions 
to one of the very real doctrines of any liberal democracy; that is, Montesquieu’s doctrine of the separation of 
powers.  We felt very much that there was a question mark about whether the separation of powers existed in the 
original clause, which put a serious question mark over that fundamental principle of any liberal democracy.  
That is why we had concerns.  When we articulated our concerns, the minister mentioned on several occasions 
that common law rights existed, but we were unconvinced.  The opposition wanted legislative clarification that 
the absence of the right of appeal existed for only the duration of the commissioner’s warrant.  That is where our 
concerns lay.  The clause itself appeared to contradict that notion, particularly the last two lines, which read - 

. . . before or by any person acting judicially or a court or tribunal on any account or by any means. 
This clearly intimates that there is no limit on the denial of the right of appeal.  We wanted unambiguous 
confirmation that the right of appeal was restored after the expiration of the commissioner’s warrant.  This 
amendment will provide for that.  To that degree the opposition is satisfied.  In no way does this amendment 
diminish the powers of the Commissioner of Police or the Police Force and in no way does it increase the ability 
of terrorists or potential terrorists to circumvent the law.  The power and privileges of the police that existed 
under the original clause 20 remain.  However, the common-law rights of Western Australian citizens are now 
beyond dispute and the ambiguity that existed has been removed.  Opposition members are delighted that the 
government has listened to us on this clause and has made this sensible and appropriate amendment to clause 20.   
Having said that, I will reinforce what Hon George Cash said.  I was disappointed by the comments made by the 
Minister for Police after our meeting on Friday - a fair amount of posturing was involved.  Our intent was always 
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genuine and sincere and was aimed at improving the legislation rather than at gaining political points.  The 
Premier and the Minister for Police in particular have chosen to make this a political issue.  Their respective 
comments on this matter have been unfortunate and have not been appreciated by members on this side of the 
chamber.  Our intention was never to raise this matter for political gain; it was to recognise the fundamental 
democratic principle of the right of judicial appeal, which is an essential component of the separation of powers. 
Members of the opposition are delighted that the government has accepted our wisdom in this regard and has 
amended clause 20.  By accepting our significant role as members of the house of review, we have identified a 
problem area of an extremely significant piece of legislation and have taken steps to correct it.  The opposition is 
of the opinion that, as a consequence of its efforts, the bill is a vastly improved piece of legislation.  
Consequently, the opposition will support this amendment. 

Hon GIZ WATSON:  The Greens (WA) acknowledge that this amendment is an improvement to the legislation 
and appreciate that Hon George Cash raised this issue and made a very clear point with which we agree.  The 
warrant process should be open to court challenge, particularly outside of the period when it is in effect.  
However, we believe it should be open to challenge full stop rather than only during the discrete period.  As Hon 
George Cash said, the warrants apply for a maximum period of seven days.  However, the bill also makes 
provision for a new application.  I raised this matter when we debated the relevant clause in detail.  In effect, it 
makes for a rolling warrant.  I heard it said that there would be an opportunity for a person to make an 
application in that window of opportunity if - 

Hon George Cash:  They might be rolling warrants, but in fact when a warrant expires, it becomes a dead 
warrant.  The new one then takes effect and you can appeal the dead warrant. 

Hon GIZ WATSON:  I appreciate the difference; that satisfies the matter.  This is clear proof of how important 
the scrutiny of the Legislative Council is in these matters.  The Greens will still vote against the bill because we 
think it is unnecessary.  No doubt I will have a chance to say what I think about the amended bill at the third 
reading stage.  Nevertheless, it is important that this amendment has been recognised and accepted by the 
government.  It was apparent to me that the government was arguing that it thought the bill did what the 
amended bill will now do, but clearly it did not.  That is an indication of the perils of drafting legislation in a 
hurry.  If this bill had gone to the Standing Committee on Legislation, and speaking as a member of the 
committee, it would have had the opportunity to look at exactly that kind of issue.  However, we have had to 
deal with it on the floor of the chamber.  We have dealt with it to the extent that this amendment makes the bill 
less objectionable and preserves some rights to access the courts.  However, it seems to me that that was a very 
precarious thing, and nearly did not happen, because of the political pressure applied by the government.  If the 
roles were reversed, I am sure that it would have happened similarly, which is exactly the peril of dealing with 
legislation that contemplates extraordinary powers, when the political component is stirred into it.  It is a very 
clear illustration of why we should not rush legislation that seeks to provide extraordinary powers to the police 
and limit the rights of the public.  We will support the amendment, but we will oppose the clause, and continue 
to oppose the bill.  

Hon GEORGE CASH:  I will make a point that I tried to make last week.  From a personal perspective, I am 
still not happy with the fact that there will be a period when the warrant is live, during which a person will not be 
able to seek the review of the court system.  I do not believe that that is a satisfactory situation, because it 
destroys the theory of the doctrine of the separation of powers.  However, having regard to the nature of this bill, 
which deals with potential terrorist threats and terrorist attacks, I must be a realist and look at the wider 
community good, and come down on the side of balance.  When I do that, I come down on the side of enabling 
the commissioner to do his job without any frustration for the period that the warrant exists.  In my view, it is not 
110 per cent but it is as good as might be expected under the circumstances, having regard to the nature of this 
bill, and that is why I have indicated to our lead speaker that I will be supporting the new clause, which is a vast 
improvement on what we had before.  

Hon JON FORD:  As I recall the conversations, we still have a difference of opinion.  The government still 
believes that the problem that is said to have been resolved by this amendment did not exist.  However, I was 
very impressed with the genuine effort to meet in the middle.  The government appreciates the efforts that were 
made, particularly the personal compromise that Hon George Cash just mentioned, in dealing with this very 
difficult bill.  I record my thanks for the efforts made to resolve this issue.  

New clause put and passed.   

Bill again reported, with a further amendment.  
Leave denied to proceed forthwith through remaining stages.  
 


